IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI

1)

2)

3)

1)

2)

3)

ORIGINAL APPLICATION NO.864 OF 2019

DISTRICT: PUNE
SUBJECT: TRANSFER

Shri Ajinkya Dilip Daundkar, )
Aged 30 Yrs, Working as Police Naik, )
R/o. Daundkar Niwas, Tal. Khed, Dist. Pune. )
(Deleted) )

Shri Kailas Balshiram Kale, )
Aged 37 Yrs, Working as Police Naik, )
R/o. Shivkrupa C.H.S., Otur, Tal. Junnar, )
Dist. Pune. )

Shri Jyotiram Tanaji Pawar,
Aged 30 Yrs, Working as Police Constable,
R/o. Behind Adad Building, Nilayam Garden,

~— N N

A/P. Otur, Tal. Junnar, Dist. Pune ... Applicant
Versus

The Superintendent of Police, )

Pune (Rural). )

The State of Maharashtra, )
Through Additional Chief Secretary, )
Home Department, Having office at )
Mantralaya, Mumbai-400 032. )

The Additional Director General of Police (Traffic), )
(M.S.), 6™ Floor, Moti Mahal Near C.C.I. Club, )
Opp. Samrat Hotel, Churchgate, Mumbai-20. JRespondents
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Shri Arvind V. Bandiwadekar, learned Advocate for the Applicant.

Smt. K.S. Gaikwad, learned Presenting Officer for the Respondents.

CORAM : Shri A.P. Kurhekar, Hon’ble Member (J)
DATE ; 15.03.2021.
JUDGEMENT

1. The Applicants have challenged the orders dated 26.07.2019,
whereby they were transferred from Otur Police Station to another Police
Station in Pune (Rural) and on the same day by another order, they were
deputed on the establishment of the Respondent No.3 - Additional Director
General of Police (Traffic), invoking jurisdiction of this Tribunal under

section 19 of the Administrative Tribunal Act, 1985.

2. Shortly stated facts giving rise to this application are as under:-
Initially the present O.A. has been filed by three Applicants who are
serving as Police Naik on the establishment of the Respondent No.l
Superintendent of Police, Pune (Rural). However, name of the Applicant
No.1 is deleted, since he did not want to continue with the O.A. As such
O.A. is continued in respect of the Applicants No.2 and 3 only. The
Applicants No.2 & 3 were transferred and posted at Otur Police Station by
order dated 14.12.2014 and 05.11.2015 and accordingly, joined there.
Being Police constable, their tenure is five years in terms of Section 22N (b)
of Maharashtra Police Act. However, abruptly the Respondent No.1 —
Superintendent of Police, Pune (Rural) by order dated 26.07.2019
transferred Applicant No.2 mid-term and mid-tenure to Bhor Police Station
invoking Section 22N (2) of Maharashtra Police Act on the ground of

alleged mis-conduct. Simultaneously, after passing this order, by second
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order dated 26.07.2019, the Respondent No.1 deputed Applicants No.2 & 3
on the establishment of the Respondent No.3 in Highway Police
temporarily. Both these orders are challenged by the Applicants in the

present O.A.

3. Heard Shri Arvind V. Bandiwadekar, learned Advocate for the
Applicants and Smt. K.S. Gaikwad, learned Presenting Officer for the

Respondents.

4. Perusal of record reveals that there were allegations of mis-conduct
against the Applicants No.2 & 3 and Assistant Police Commissioner,
had forwarded preliminary enquiry report dated 10.04.2019 to the
Respondent No.1 (Pg No.69 to 72 of P.B.). In view of that preliminary
enquiry report, the Police Establishment Board (P.E.B.) at district level
headed by the Respondent No.1 in its meeting dated 22.07.2019
transferred the Applicant No.2 from Otur Police Station to Bhor Police
Station but deputed him in Highway Police temporarily. In so far as the
Applicant No.3 is concerned, he was also deputed in Highway Police in
terms of letter of Additional Director General of Police (Traffic) dated
29.06.2019, and therefore, the P.E.B. did not pass any order of his transfer

to another Police Station and the decision to that effect was reserved.

5. Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought
to assail the transfer order of the Applicant No.2 from Otur Police Station
to Bhor Police Station contending that the constitution of P.E.B. which took
the decision of transfer is invalid. In so far as the order of deputation of

the Applicant No.2 in Highway Police is concerned, he submits that the
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Applicant No.2 could not have been deputed or transferred out of Pune
(Rural) without compliance of Section 22J-2 of Maharashtra Police Act
which inter-alia provides for transfer of Police Personnel out of Police force
without recommendation of P.E.B.-2. As regard deputation to Highway
Police, he submits that they could not be sent on deputation without

consent.

6. Per contra Shri K.S. Gaikwad sought to justify the impugned transfer
of the Applicant No.2 from Otur Police Station to Bhor Police Station, in
view of mis-conduct and the decision of P.E.B invoking Section 22N (2) of
Maharashtra Police Act. In respect of deputation in Highway Police, she
submits that they were deputed temporarily in view of the letter of the
Respondent No.3 dated 29.06.2019 and further pointed out that they have

later on, given consent for continuation in Highway Police.

7. Thus, what emerges from the pleading and hearing of learned
counsels that there are two sets of situation. In so far as the Applicant
No.2 is concerned, by impugned order dated 26.07.2019 he was
transferred mid-term and mid-tenure from Otur Police Station to Bhor
Police Station. Whereas, as regard the Applicant No.3 Mr Pawar, there is
no transfer order at another Police Station, since he was deputed in
Highway Police. In P.E.B. minutes there is specific mention that if the
Applicant No.2 found not willing to work in Highway Police, in that event,
the issue of his transfer from Otur Police Station is reserved. Thus, in short
the Applicant No.2 is transferred from Otur Police Station to Bhor Police

Station and simultaneously he was deputed in Highway Police. Whereas,
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there is no transfer order of the Applicant No.3 and he was only deputed in

Highway Police.

8. In so far as deputation from regular Police force to Highway Police is
concerned, it appear from letter dated 29.06.2019 (reference of which is at
Pg. 53 of P.B.) that Police Personnel who are willing should be only
considered. Admittedly, no such willingness was given by the Applicants
before issuance of deputation order. The willingness letter which is at pg.
103 and 106 of P.B. purportedly dated 24.12.2019 and 07.02.2020 are
subsequent to impugned deputation order dated 26.07.2019. Indeed, the
Applicants denied to have given any such undertaking. Apart the legality
and validity of deputation order needs to be adjudicated in the light of
Section 22J-2 of Maharashtra Police Act leaving aside the aspect of

consent.

9. Admittedly, the Applicants No.2 & 3 were serving as Police Constable
on the establishment of the Respondent No.1 — Superintendent of Police,
Pune (Rural). True, the transfer is incident of service and the Government
servant cannot ask for particular posting as of right. However, now the
transfers of Police Personnel are governed by the provisions of
Maharashtra Police Act which inter-alia provides fixed tenure of Police
Personnel as well as the procedure for their regular as well as mid-tenure
transfers. There is complete mechanism provided under the provision of
Maharashtra Police Act to meet any such contingencies of transfer within
force as well as out of force. P.E.B is established at district level,
Commissioner level, specialized agencies etc. Here Section of 22J-2 of

Maharashtra Police Act are material, which are as follows.
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“22J-2. Functions of Police Establishment Board at District Level

The Police Establishment Board at District Level shall perform the
following functions, namely:-

(a) The Board shall decide all transfers, postings of Police Personnel to the
rank of Police Inspector within the District Police Force.

(b) The Board shall be authorized to make appropriate recommendations
to the Police Establishment Board No.2 regarding the postings and transfers out
of the District.

Explanation — For the purposes of this section, the expression “Police
Personnel” means a Police Personnel to the rank of Police Inspector.

10. It is thus explicit from Section 22J-2 (a) that where the transfer of
Police Personnel is upto the rank of Police Station within district Police
force is concerned, the P.E.B at district level is competent. However where
the posting of transfer is out of district Police force, there has to be with
recommendation by P.E.B at district level to P.E.B.-2 as provided in Section
22J-2 (b). P.E.B.-2 is constituted at the level of Director General of Police in

terms of Section 22E of Maharashtra Police Act.

11. In present case, the Applicants were transferred out of district Police
force under the guise of temporary deputation in Highway Police. They
were deputed by order dated 26.07.2019 and continued till today.
Needles to mention that temporary deputation is always for short or
specific period and it should come to an end after expiration of said period.
However in present case, the period more than twenty-one months is over,
they are continued on deputation. As such, in law, it amounts to transfer
under the disguise of deputation only to subvert of provision of

Maharashtra Police Act. It has trapping of transfer in the eye of law.
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12. Learned P.O. fairly concedes that there is no such recommendation
of P.E.B at district level to P.E.B-2 as contemplated under Section 22J-2 (b)
of Maharashtra Police Act. She has tendered minutes of meeting dated
25.06.2019 which was held at the level of the Respondent No.1, while
recommending names of Police Personnel to Highway Police. As such,
transfer/deputation from district Police force to Highway Police without
making recommendation to P.E.B.-2 cannot be legal and valid. Suffice to
say, there is no compliance of Section 22J-2 of Maharashtra Police Act

which render the order of deputation invalid and unsustainable in law.

13.  Needles to mention when law provides for doing particular exercise
in particular manner then it has to be followed without any exception or
latitude. The amendments in the form of Section 22J-2 and other
important amendments are incorporated in Maharashtra Police Act in

pursuance of direction given by Hon’ble Apex Court in Prakash Singh and

others Vs. Union of India and others (2006) 8 SCC 1. Suffice to say, there

being no compliance of mandatory provision of Section 22J-2 of
Maharashtra Police Act, the order of deputation of the Applicants No.2 & 3

in Highway Police is bad in law.

14. In respect of the Applicant No.2, the P.E.B. at district level had
recommended his transfer from Otur Police Station to Bhor Police Station
on the ground of default report. Once the order of deputation in Highway
Police goes, transfer order from Otur Police Station to Bhor Police Station

revives. Therefore, now question comes as to whether transfer of the
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Applicant No.2 from Otur Police Station to Bhor Police Station is legal and

valid.

15. True, the Applicant No.2 has not completed five years of tenure at
Otur Police Station since he joined there on 14.12.2014. As such, it is mid-
term as well as mid-tenure transfer. In this behalf, Section 22N 2 of
Maharashtra Police Act empowers the P.E.B. to transfer Police Personnel
mid-term in exceptional case, public interest and on account of
Administrative exigencies. In present case, there is default report against
the Applicant No.2. The Assistant Police Inspector, Otur Police Station had
submitted detailed enquiry report dated 10.04.2019 (Pg. No. 69 to 72)
about mis-conduct of the Applicant No.2 to Superintendent of Police, Pune
(Rural). The perusal of minutes of P.E.B. dated 22.07.2019 (Pg. 41 to 50)
reveals that the said report was placed before P.E.B. and considering the
same, the P.E.B. resolved to transfer Police Personnel including Applicant
No.2., mis-conduct attributed to the Applicant No.2 is as follows:-

UL 9B /DA TBRRA. BIBARYD R WA T Alsll
FCHA TH BARTHEN Hetell B d TSI S JA,

03) 09) & 9R/8/09R st FHaklc TEHFAR
FHREALNA AT RGATAT BRATS Dt AL
#1.30-f[anmia Ao JEERt Jer [Hm ger
ial cBdaciat Sligt d At uatsion adelt g,

oR) o g fhRw & T 3§ aW 3P AGH Foor fteat
gt R 3ifctba e Alfgd 23 ad da steett AR
AR A AR AREV Dett @A Aiett Atebelt A
Aloat gen A fetgat ettt 31z,

03) 3 Welw 3tulr@ simta 09) E@a siaEE™
Alfgd a1 3 qU A IFWeT!t 3N A.Ja0Eett UG
QUEBCRRR]VR 0R) JIRIA T SRR 83 ad A.Atg
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TR0 3NGR LSRR ALF.Q]RR3RRR0 el &eties
0R/08/209% ST 9/90 A.A FARW A1
bt 3RS 3RS HHe! [Hogel NG AR 3,
W.3tEHAA 990/99 3= HAE giga Feen
S Helcll 3@, UG el biore Sepolt 3RS
3RS et d [bm dEE det AF! FAeA FAee
A DGR ehal BT THR ifdesrt et
Azt Roeh sugt. ada aisw 0Q/08/209R Asht
919/90 g1 arstdl 09) 3ifeiba e Alfgd o)
JOTRIHA S& SR g AU R UcHA TEHE
3R W.K.JIA.209% = IeAR dedtd A&
U dibeliFed! Tiwes id 3Ra idar ettt
BHRAG F A AR VARG ~is AREO
BAFHB JS FAHAHAE Hhel T BRIRAG!
Hetell 3@ A A U AL 3fEw-a™ AT A
3R, AN AGRA FC IFA BRUAYA 3R FR
Tt UEHRY 3R WeAlA AR A AlSt SRt
SN BB AR

08) 3 dotcl NRAHD AdMALA ARlieR 8%6.99 a
3R AAUARIAD A AR W AMHBAR 2MET
iel AR AW, ASH, TR, Hled AddHe 3UGR
A JMEEA Qliddl {oEsa aetetelt 3@ a 3R
A IEHR TR Gadear gia g
AleTelel 33 3 WL SAEALE S Dbl e
AR Al 3G Weltd L@ A dacd A d
Gioada FrEEl a JHaRE THE! 9k FTaRpurEl
JBR Hlcl d A Ielcdl acaded WA
SEAAAEA AT Aclel B A A WAfHD
3MBRY AT A=A A St 313.

08) IUER A UWelH I B SAURE
sifdczndl AfEd ot Fasua HiETga AR
Hacll 3Rl AAEBETEAE! d U dasleteteastietet
3E A A TBRIN T RIGTRIE 3Ed.
e gdt {181 SgEEt &id adEa JHRM Sietet
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AR fega Aa 3ug.”

16. Report was placed before P.E.B. and after deliberation, P.E.B.

recorded the minutes of meeting which are as under:-

“9) Wl 3¢C | BGHA A J&es, TR IR /DA
TAPRRA Blcd, 3) Well R0&R /3tfsiaa Reliu diswr, )
W ]RYY / 3G ey A3, Q) WM Y0/ SAARH
qEEl TR A AAYD - 3G dLT GO AR AE
BHRISAT SEl Aol AT SJNA (RABRI TeltA Fe=d
el 9131k FTAFHUEN HIF! Bell 3. ARTDIA AldwbiEt udt
HA TSAA AL I Acieh AD, JAAL, IJUadt i
SN M dcid 3EEI Delet ARCAE 3O RAfat
aRwsien Alelie JYastics JG! SIUNaydD geial Hwel HIR
B g TAd 3R, st i Aar AAMA B
BTG el FMRNARTAT RSN HHE WettH
FCE SRR AR A et 308, AFHes Al Te6ul
JEEFs TR Fam Scet 3R s
ARAMISE BSH IAHURY BRAG BV IFATS
FHS Bl UbAATR! (AR hvel {101 BoTd el

& IFHoTE, &t 2/019/209R st AR dewid
TR FSTHE RGRRAA a4 URRRIAE FA TR
Bl d AJRIE, ARTE ISUA d SRALRY HOT AR, HAR!
9§, R098/HE, A9 2 IR3I§ ALl s et [Sieat
QA 3RAme HAsHE BRG] BIA  BROAE
JAEAMNA RIAR  3EUITE,  UAREHSD  URRRIAA
BIAE IR AR, AN, BFREI a JCR=
N AEcld, Adied JATH W, ASiEa 3rRoet
HASARA HUAE pRelt PEE, Hiucngt qieltA
HHA-AA TGCU BH ADE A A 3@, AR A&
wfds dmelian EuoE, smEd HHAl-Al iog g
SeleA 3(3R B 3EUITE  9) Wl ICC / BIGIAHA gl
JAWH, WAl 9RE /BATH ATAIRTH Hled, 3) Wall R0&ER
| 3t et digerz, @) WiRT LYY / 3 qeg A3, 3)
el 80 / SARTA AN TaR il 3R W38 GOt AR
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21 ool e HRA SacARA =t BIA Iis{ FaHurEh
Al TZE TRUHDbIA BIHABIS], BRIGH d JedRA1 391 oAl

QEFAA SAEBRAL A FAACE A 3R TWeltA S0 A A
Hehlidel 3o 3fad WeltA SoAid deelt HIoE AT

FSHBE THAAE oo Sdetl 0. & et 9) Wil
3¢C | BIGA FA AWD, WAl IRRY /DR AGBRREA
Blh, 3) Welt R0&R /3fier feettu Sigmz, 8) WS RBY /
(et dlen A3, 8) Uil $R0 / SARA AN UaR Al
AL WA AFRAED (AEID ) , ABRIEL, A HAZ Atat
featies RQ/&/09% A= 3RLAEA A TCHIGS FAGEHD
R8T UGB a8 dea AR Aegl BARA-Al HAFEAT
R8T UABIA EoR FIIRAG HRIF® B0 ot duena
3E R 3ARA 9) WA 3¢ | BERH A AESB, Wall
9R% /BAA FBRRA blcd, 3) Wall 08K /3ifsiax
fecllu iz, Jiwn Helld TAMD dgel Boal o

| 3.
31.5. | gEl/AFDe SR | UiehA BHARA A e e
B e foewmm
9 R 3 1 3
9 | @fer-R0&R | 3l fecliu diser | @R @. . | J&d L. L.
R WRI- 9RY | B TBRRHA Bl | @GR UW. L. | HR UL X,
3 |- 3¢c BIGHRH Bl ATccd AR A X. | deglul. x.

R, ALIR UcA FAERHAD (AEIH), FABRI
JE, Heag ARHEA {8.2%/08/209% Ash= 3neTA
3EAFE 9) W QWY / 3TA A A, ) el 80 /
SNAREA qEG TR Al GTHIG AZADT JFR3U UABIA

BADBE 58 AACA (g A A 3R WA
10 A AT FEHAA A WA SOA(HEN TGel BT
fole agge Savana 3Nl MR, 3WRAWE HAHE IWREd
TAD UHAAE i ddcnetdr  3eusl FgeAEt Ad

FAGH(™ HR AT d o JYE e fivd bet.”
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17. Thus the conduct of the Applicant No.2 found unbecoming to police
inviting transfer and his continuation at Otur Police Station found not in
the interest of the administration. In other words the P.E.B. unanimously
resolved, to transfer of Police Personnel including the Applicant to
different Police Station so as to avoid further law and order problem as

well as to maintain discipline in the department.

18. Indeed, where the allegations made against a Government servant
are of serious nature, insistence of regular D.E. for the purpose of effecting
transfer is totally unwarranted. The question whether employee could be
transferred to a different division is necessarily a matter for the employer
to consider depending upon administrative necessities and to find out
solution for the problem faced by the administration. The Tribunal or
Court should not sit in appeal and should not substitute opinion or decision
taken by competent authority. The Hon’ble Supreme Court in (2004) 4 SCC
245 (Union of India & Ors. Vs. Shri Janardhan Debanath & Anr.) decided
on 13.02.2004 held that whether there was any misbehavior is a question,
which can be gone into in the departmental proceeding and for the
purpose of effecting transfer, holding of elaborate enquiry to find out
whether there was any such misconduct is unnecessary and what is needed
is the prima-facie satisfaction of the competent authority. The Hon’ble
Supreme Court further held that if elaborate enquiry is to be insisted upon,
the very purpose of transfer of employee in public interest or exigencies of
administration to enforce decorum and to ensure probity would get

frustrated.
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19. The requirement is of satisfaction of the competent authority.
Needless to mention that existence of reasons is a matter capable of
objective verification. Whereas, the satisfaction as to the reason is a
matter of subjective satisfaction. Once the test of existence of reason is
satisfied, the subjectivity of satisfaction cannot be gone into by the
Tribunal unless it is a case of malafide exercise of power or there is
something to show that the decision is arbitrary. In the present case, in
view of cogent material on record, it is nigh impossible to say that the PEB
had any malice against the Applicant and transfer is in colourable exercise

of power.

20. Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought
to pick hole in the constitution of P.E.B. contending that as per Section 22
J-1, P.E.B. at district level should have Sr. most Additional Superintendent
of Police as one of the Member of P.E.B. According to him Shri Vivek Patil
who was one of the Member of the P.E.B. was not Sr. most Additional
Superintendent of Police in Pune (Rural), as Mr. Jayant Meena was Sr. most
Additional Superintendent of Police. He further sought to contend that
one of the Member of P.E.B. should have been from backward class and
only because Member Secretary belongs to backward class, it is not in

consonance in Section 22J-1 of Maharashtra Police Act.

21. Indeed, there is nothing on record to establish that Shri Vivek Patil,
Additional Superintendent of Police, Pune (Rural) who was one of the
Member of P.E.B. was not Sr. most Superintendent of Police and someone

else was senior to him. Even assuming for a moment that there was
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another officer Sr. to him that itself will not render the decision taken by

P.E.B. illegal.

22. As per Section 22J-1, the P.E.B. at district level shall consists of three
Members headed by Superintendent of Police and one of the Member
should be from backward class. If none is from backward class then there
should be appointment of Additional Member of the rank of Deputy
Superintendent of Police belonging to backward class. In present case,
Member Secretary, Mr. Anil Lambhate himself was from backward class as
specifically mentioned in the minutes of P.E.B. |, therefore, see no
substance in the submission advanced by learned Advocate for the

Applicant that the constitution of P.E.B. was defective.

23. The submission advanced by learned Advocate for the Applicant that
P.E.B. has invoked Section 22N (d) and not Section 22N-2, and therefore,
impugned transfer order is invalid is misconceived and fallacious. Section
22N (d) pertains to the powers of State Government for transfer of Police
Personnel upon certain contingencies enumerated in clause (a) to (e).
Whereas in present case, the matter fails within the ambit of Section 22N

(2) of Maharashtra Police Act which is as follows:-

2) In addition to the grounds mentioned in sub-section (1), in exceptional
cases, in public interest and on account of administrative exigencies, the
Competent Authority shall make mid-term transfer of any Police Personnel of the
Police Force :

24.  As such quoting of wrong provision or inadvertent mistake does not
render the transfer order invalid, since the facts elaborated above clearly

attract Section 22N-2 of Maharashtra Police Act. Indeed Respondent in
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reply made it clear that transfer order was issued invoking Section 22N-2 of

Maharashtra Police Act.

25. The cumulative effect of the discussion leads me to conclude that
the order of deputation of the Applicants No.2 & 3 in Highway Police by
order dated 26.07.2019 is unsustainable in law and liable to be quashed.
However, in so far as, order of the Applicant No.2 for transferring him by
order dated 26.07.2019 from Otur Police Station to Bhor Police Station
cannot be faulted with and the challenge is devoid of merit. Respondent
No.1 is at liberty to take suitable action in respect of transfer of the
Applicant No.3 by following due process of law as reserved in minutes of
P.E.B. dated 22.07.2019. O.A. is, therefore, allowed partly.
ORDER
i.  Original Application is allowed partly.

ii. Order of deputation of the Applicants No.2 & 3 dated
26.07.2019 is quashed and set aside.

iii. Challenge to the transfer order of Applicant No.2 from Otur
Police Station to Bhor Police Station fails. In view of
cancellation of his deputation in Highway Police, he be posted
in Bhor Police Station within two weeks from today.

iv. The Applicant No.3 shall be reposted in Otur Police Station in
two weeks from today.

v. No order as to costs.

Sd/-

(A.P. Kurhekar)
Member (J)

Place: Mumbai
Date: 15.03.2021
Dictation taken by: N.M. Naik.
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